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Committee Reports on Record Licenses

After an all-day conference about licenses Thursday with representatives of three
leading phonograph record companies, a special NAB committee issued the following
statement:

“A committee of the industry met with representatives of the Columbia Record-
ing Corporation, Decca Records and the RCA Manufacturing Company, and discussed
at length all phases of the question. The RCA Manufacturing Company is the only
company which as yet has formulated its policy and has sent out a proposed agreement.
The committee requested that the arguments advanced by the committee be given
thoughtful consideration and that the effective date for the contract be postponed.
The RCA Manufacturing Company agreed to give consideration to this request and to
advise NAB Headquarters of its decision at an early date. The Columbia Recording
Corporation and Decca Records have not as yet formulated any policy and agreed to
notify the NAB as soon as any policy is formulated. A full report will be made to the
Directors and members at the convention in Chicago.”

Broadcasters present were John Elmer, WCBM, Baltimore; John Shepard, 3rd, The
Yankee Network; Alexander Dannenbaum, Jr.,, WDAS, Philadelphia; Walter Damm,
WTM], Milwaukee; Clair McCollough, WGAL, Lancaster; William S. Pote, WMEX,
Boston; Roger W. Clipp, WFIL, Philadelphia. The NAB was represented by Neville
Miller and Edwin M. Spence.

The Executive Committee met all day Tuesday in New York, discussing code, copy-
right and other problems, in preparing a report for the Board of Directors which is to meet
September 13 at 10 A. M., in the Palmer House, Chicago. The special copyright conven-
tion will be held in the same hotel at 10 A. M., Friday, September 15. IRNA is to meet at
the Palmer House all day Thursday, September 14.

The Executive Committee met with the Copyright Negotiating Committee Wednes-
day, and after going over all phases of the problem as it now stands, directed Sydney Kaye,
special counsel, to present to the Board on September 13 a plan for creation of a supply of
music other than ASCAP numbers.

Executive Committee members at the meeting were: John Elmer, WCBM, Baltimecre;
Herbert Hollister, KANS, Wichita; John A. Kennedy, WCHS, Charleston, West Virginia;
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Neville Miller, President Edwin M. Spence, Secretary-Treasurer

Andrew Bennett, Counsel; Edward M. Kirby, Director of Public Rela-
tions; Joseph L. Miller, Director of Labor Relations; Paul F. Peter,
Director of Research
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Paul W. Morency, WTIC, Hartford, Connecticut; Harry
C. Wilder, WSYR, Syracuse, New York.

The Copyright Negotiating Committee consists of
Major Lenox R. Lohr, NBC; Edward Klauber, CBS;
Sam Rosenbaum, WFIL; John Elmer, WCBM, Balti-
more, and Mr. Miller. Walter Damm and John Shepard,
3rd, took part in the negotiating committee discussion
with the Executive Committee.

Court Gives FCC Sweeping
Regulatory Powers

A decision of momentous importance to the broadcast-
ing industry, giving the FCC sweeping powers over the
broadcasting business, has been handed down by the
Circuit Court of Appeals here in the WMEX case.

Throughout the decision, the court compared the
broadcasting industry to the railroads, and said, at one
point, that the Communications Act was intended “
anticipate and prevent desperate and chaotic (economic)
conditions” such as the railroads now face.

“In both instances the privilege of free enterprise was
curtailed,” the court added.

At another point, the court said:

“The Commission is authorized to regulate and to dis-
cipline existing licensees and to determine, upon the basis
of their performances, whether their licenses shall be re-
newed.”

Because of the importance of the decision, it is printed
in full:

UNITED STATES COURT OF APPEALS FOR THE
DISTRICT OF COLUMBIA

No. 7250
Tiue YANKEE NETWORK, INC., APPELLANT
v.

FeperaL CoMMUNICATIONS ComMmmIssioN; Tue NORTHERN COr-
PORATION, licensee of Station WMEX, Boston, Massachusetts,
INTERVENER

Appeal from the Federal Communications Commission
Decided August 14, 1939,

Paul D. P. Spearman, Alan B. David, and Frank Roberson, all
of Washington, D. C., for appellant.
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Hampson Gary, William H. Bauer, Fanney Neyman, William J.
Dempsey, and Andrew G. Haley, all of the Federal Communications
Commission, for appellee.

Arthur W. Scharfeld, Philip G. Loucks, Joseph F. Zias, and J. P.
Tumulty, all of Washington, D. C., for intervener.

Before Groner, Chief Justice, and StepmENS and MILLER, Asso-
ciate Justices.

MILLER, A4ssociate Justice: Prior to May 29, 1936, eight radio
broadcasting stations—including the stations now owned by appel-
lant and intervener herein—were operating in and near Boston,
Massachusetts. On that date Intervener, The Northern Corpora-
tion (WMEX) was operating on the frequency of 1500 kilocycles,
with power of 100 watts night, 250 watts day, local sunset, un-
limited time. It applied for a construction permit to operate on
the 1470 kilocycle frequency, with 5 kilowatts power, unlimited
time, using directional antenna both day and night. The Com-
munications Commission granted the application, without a hear-
ing subject to protest. Thereafter protests were filed by Bay State
Broadcasting Corporation (WAAB), appellant’s predecessor in
interest, and by three other radio broadcasting station licensees.
After appearances and hearing the Examiner recommended that all
protests be dismissed and the application granted. The Commis-
sion acted accordingly, following oral arguments, and issued an
order dated May 25, 1938, granting the application of WMEX,
effective June 4, 1938. The Yankee Network, Inc., successor in
interest of Bay State Broadcasting Corporation, and other licensees,
filed petitions for rehearing, which were denied on September 6,
1938, and on September 24, 1938, The Yankee Network, Inc.,
appealed from the Commission’s decision granting the application.

The Commission challenges the power of this court to hear the
appeal. It contends in its brief that no appeal is contemplated by
the Communications Act? from a decision of the Commission
granting an application—on behalf of an existing licensee claiming
to be economically affected. On oral argument it expanded its
contention to include any possible grievance or affectation of in-
terest, electrical, economic or otherwise, although in the present
case, aggrievance resulting from affectation of economic interest is
alone involved. In Journal Co. v. Federal Radio Comm., 48 F.
(2d) 461, 463, 60 App. D. C. 92, 94,° we recognized the right of an
aggrieved person to appeal from a decision of the Commission
granting an application. Moreover, we have recently decided the
issue, adversely to the Commission’s contention in Sanders Bros.
Radio Sta. v. Federal Communications Comm., (No. 7087, de-
cided January 23, 1939) F. (2d), b App. D. C.
However, since the Commission has strenuously urged that we re-
consider the problem, a thorough analysis of its arguments in the
present case will conduce to a final determination of this important
question.

The court’s jurisdiction depends, in this case, upon the meaning
of Section 402(b)(2): “An appeal may be taken ... By any
other person aggrieved or whose interests are adversely affected by
any decision of the Commission granting or refusing any such ap-
plication.”® [Italics supplied] It will not be seriously contended
that this language should be given its broadest literal meaning.
Congress could not have intended to permit an appeal by any
person who might suffer pain or sorrow as a result of the Commis-
sion’s action, because, for instance, he might dislike, generally, all
radio broadcasting, or certain phases thereof in particular. The
Commission suggests that the necessary implications of the inter-
pretation given to the appeal section in the Sanders case—permit-
ting appeal by one adversely economically affected—would produce
a result almost as extreme and would extend its operation to include
newspapers, magazines and other advertising media of all kinds.
But there is nothing in the Act to suggest that the section should
be extended so far. The Act pertains to radio broadcasting. The
Commission’s power in this respect is confined to the regulation of
those whom it licenses or declines to license to broadcast and to
those who provide facilities for broadcasting.* Without deciding
whether there may be others who come within the privilege of
appeal granted by Section 402(b)(2), it seems obvious that the
clause was intended to include existing licensees—assuming they
are able to show, in the particular case, actual aggrievance or
affectation of interest. Who could have been more in the con-

1 Act of June 19, 1934, c. 652, 48 Stat. 1064, 47 U. S. C. A. § 151 et seq.

21n that case it was held that before the Radio Act of 1927 was amended in
1930, a person prejudiced by the Commission’s action in granting an applica-
tion of another person for increased power had no right to appeal; that the
Act was amended to give existing licensees just that right. This portion of the
Radio Act was reenacted in the form of Section 402(b) of the 1934 Act and
we can presume that the language was used in the latter Act in the same sense
as in the former. Pott v Arthur 104 U. S. 735, 736.

348 Stat. 1093, 47 U. . A. § 402(b)(2).

4 See Telegraph Herald Co v Federal Radio Comm 66 F. (2d) 220, 222, 62
App. D. C. 240, 242.




templation of Congress as aggrieved persons than existing licensees,
whose very existence and possibility of success, depend upon the
wise exercise by the Commission of its discretionary powers.’

The Commission concedes in its brief that existing licensees may
actually be aggrieved by its action in granting new applications."
Moreover, the Commission concedes the possibility of arbitrary
action upon its part, which should be subjected to judicial review.’
But it contends that however improperly it may have acted in a
given case, this court has no jurisdiction to entertain an appeal
brought by an existing licensee, under Section 402(b)(2) because,
it says, an erroneous decision of the Commission invades no legal
rights or legal interests of such a licensee, and under such circum-
stances, “this court may not, regardless of the merits of the case,
assume jurisdiction.” It urges that the test by which a person’s
appealable interest under Section 402(b)(2) may properly be de-
termined is to inquire whether—if that section were not in effect—
he would have a right to resort to the District Court for the pro-
tection of the legal right or interest which he claims to be aggrieved
or adversely affected. Measured by this test, it is contended that
appellant in the present case has no appealable interest, for, the
Commission says, it has been held many times that, in the absence
of statute, a person has no legal right to be free of competition and
that injury suffered or threatened by competition is damnum
absque injuria.”

However, the criterion proposed is not a proper one, for here
we are dealing with rights not as they existed at common law but
as they exist and are administered under an act of Congress. Cf.
Alabama Power Co. v. Ickes, 302 U. S. 464, 484-485. Many of the
acts which have established administrative agencies such as the
Federal Communications Commission, have created rights and
interests’ as to which administrative remedies must first be ex-
hausted before judicial review may be sought of administrative
action concerning them.” Such rights are none the less valuable
from a practical point of view." The Commission concedes that if
a statute confers a right upon a licensee to be protected against
competition then he has a right to complain, under the authority of
Clarksburg-Columbus Short Route Bridge Co. v. Woodring, 89 F.
(2d) 788, 796, 67 App. D. C. 44, 52, rvd. on other grounds, 302
U. S. 658. The dissent in that case, upon which the Commission
relies, maintained that the statute conferred no substantive “and
therefore no adjective rights” upon the party affected because the
statute imposed no duty upon the Secretary of War to consider
competitive effects upon that party. It is difficult to reconcile the
Commission’s position respecting that case with its admission that
the Commission—in determining whether public interest, con-
venience and necessity will be served by the granting of a new
license—must consider the effect thereof upon existing licensees.

No language of the present Act, relating to grants of rights to
licensees, suggests an intent to recognize or to vitalize any common
law rights in radio broadcasting or in the use of frequencies there-
for. Some of its language definitely repudiates the idea.” The

D"C/ 2Telegraph Herald Co. v. Federal Radio Comm., 66 F. (2d) 220, 62 App.
4

8 It says: “Unquestionably, the Commission should, in determining whether
the ‘public interest, convenience, and necessity’ will be served by the licensing
of a new station in a community, give careful and painstaking consideration to
the question of whether the effect of granting the new license will be to defeat
the ability of the holder of any one or more outstandmg licenses to carry on in
the public interest. The Commission is entirely in accord with the view that, if
the effect of granting a new license would be to defeat the ability of the holder
of an outstanding license to carry on in the public interest, the application for
the new station should be denied unless there are ‘overweening’ reasons of a
public nature for granting it. And the Commission also believes that it is ob-
viously a stronger case where neither licensee will be financially able to render
adequate service.”’

7 Upon this point it says: “It is also the Commission’s position that whenever
the Commission, in considering an application for a new station does not so
apply the standard of public interest, convenience and necessity as required by
the statute, this court, upon an appeal properly taken, may and should set aside
the decision of the Commission.”

S Tennessee Electric Power Co. v. Tennessee Valley Authority, (No. 27, de-
cided January 30, 1939) U. S. ———; Alabama Power Co. v. Ickes, 302
U. S. 464; United States ex rel. New York Warehouse Wharf & Terminal Assn.
Inc. v. Dern 68 F. (2d) 773, 63 App. D. C. 28, cert. demed 292 U. S. 642;
Franklm Tp. v. Tugwell, 85 F, (2d) 208, 66 App D. C.

9 See, ¢.g., National Labor Relations Act 49 Stat. 449, 452 29 U. S. C. A.
§§ 151, 157; Act to Regulate Commerce, as amended by Tramportanon Act of
1920, 41 Stat. 456, 49 U. S. C. A. §1 (18-20); The Chicago Junction Case, 264
g g i7585 267; Western Pacific California R. R. v. Southern Pacific Co., 284

. S. o Olla

10 It is a well established principle of judicial administration that prescribed
administrative remedies must first be exhausted before a person is entitled to
judicial relief for a supposed or threatened injury, Myers v. Bethlehem Ship-
%mlsdmzs Corp3 303 U. S. 41, 50-51; United States v. Illinois Central R. R., 291

4 46

11 Frost v. Corporation Comm., 278 U. S. 515, 521.

12 “Spe. 304. No station license shall be granted by the Commission until the
applicant therefor shall have signed a waiver of any claim to the use of any
particular frequency or of the ether as against the regulatory power of the
le:ned. St?'tes because of the previous use of the same, whether by license or
otherwise,
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purpose expressly declared in Section 301, and revealed in subse-
quent sections, is inconsistent with recognition of common law
rights. But the Act does definitely recognize the rights of license
holders in express terms no less than seven times.” Moreover, in
Section 606 of the Act licensees are referred to as owners of stations.
And their ownership is recognized by the Commission in its brief
where it says: “It should be noted that as of the date this appeal
was taken, Stations WNAC and WAAB were owned and operated
by the same licensee, namely, The Yankee Network, Inc.” This
admission must be read in the light of the fact that no person is
permitted to use or operate a radio broadcasting station in the
United States except pursuant to a license granted under the pro-
visions of the Communications Act (§ 301). The Act provides that
one shall be guilty of a crime if he does wilfully and knowingly
operate such a station without a license (§ 501), or even if he shall
wilfully and knowingly violate any rule, regulation, restriction or
condition made or imposed by the Commission under authority of
the Act (§ 502). It is apparent, therefore, that a radio broadcasting
station is valueless without a license to operate it. It is equally
apparent that the granting of a license by the Commission creates
a highly valuable property right, which, while limited in character,
nevertheless provides the basis upon which large investments of
capital are made and large commercial enterprises are conducted.”*
As it is the purpose of the Act to secure the use of the channels of
radio communication by private licensees under a competitive
system, those licensees must be protected in that use, not merely
from unlicensed stations” and unlicensed operators,'” but from
improper activities of licensed stations' and operators' and from
arbitrary action by the Commission, itself, in the exercise of its
regulatory power.

In asserting its rights as a licensee, appellant is not limited,
therefore—as the Commission’s argument seems to imply—either
to the appeal section, or to the Commission’s procedural rules
governing intervention." The legal rights or interests which are
asserted in a petition for intervention are created under the Act by
the grant of a license, and the same rights are asserted on appeal
under either subdivision (1) or (2) of Section 402(b). The impor-
tance of intervention is that it advises the Commission of the rights
or interests which are asserted, and provides opportunity for it to
make a determination consistent with those rights and interests,
and consistent with the public interest, convenience and necessity
as well. We have held * that one who claims to be an interested
party—if he has notice of the proposed action of the Commission—
should intervene. We have held, also, that under some circum-

13 “Sgc. 301. . . no such license shall be construed to create any right, be-
yond the terms, condmons, and periods of the license.”

“Sec. 309(b)(l) The station license shall not vest in the licensee any right
to operate the station nor any right in the use of the frequencies designated in
the license beyond the term thereof nor in any other manner than authorized
therein.

“(2) Neither the license nor the right gnmlfr] thereunder shall be assigned
or otherwise transferred in violation of this Act.

“Sec. 310(b). The station license required hereby the frequencies authorized
to be used by the licensee, and the rights therein granted shall not be trans-
ferred, assigned, or . dlsposed of . . unless the Commlssmn shall
- decide that said transfer is in the public interest, and shall give its
con<ent in writing.”

“Sec. 313. . . Whenever in any suit, action, or proceeding . . . any
licensee sha]l be found guilty of the violation of the provisions of such laws or
any of them, the court may adjudge . that the license of such
licensee shall be revoked and that all rights under such license shall
thereupon cease . R

“Sec. 319. (b) 5 The rights under any such permit shall not be as-
signed or otherwise transferred to any person without the approval of the Com-
mission. . . .7 [Italics supnlied.]

14 Cf, Frost v. Corporation Comm., 278 U. S. 515; Alabama Power Co. v.
Ickes, 302 U. S. 464, 484; Campbell v. Arkansas-Missouri Power Co., 8 Cir., 55
F. (2d) 560, 562.

15 Section 301.

16 Sections 303 (1), 318.

17 Section 312(a).

18 Section 303(m).

10 Rules No. 105.20, 102.6, 106.7, F. C. C. Rules, approved Dec. 18, 1935; see
also rules No. 6.02, 3.06. 12.50, F. C. C. Rules, effective Jan. 1, 1939; and rules
No. 1.102. 1.54. 1.204, F. C. C. Rules, effective Aug. 1, 1939

20 Red River Broadcasting Co., Inc. v. Federal Communications Comm., 98 F.
(2d) 282, 69 App. D. C. 1, cert. denied, 305 U. S. 625.
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stances it may be proper and perhaps even essential for an interested
person to petition for a rehearing* The use of these procedural
devices is not for the purpose of creating rights or interests, how-
ever, but for protecting existing rights and interests. See Red River
Broadcasting Co., Inc. v. Federal Communications Comm., 98 F.
(2d) 282, 286, 69 App. D. C. 1, 5, cert. denied, 305 U. S. 625.

In the same manner as the rights and equities of licensees are
statutory in character so are their remedies.”> The Commission is
empowered by the Act to grant or deny an application for a station
license.”® But the applicant is privileged to appeal from an ad-
verse decision.”* The Commission is authorized to regulate and to
discipline existing licensees, to modify their licenses and to deter-
mine, upon the basis of their respective performances, whether
their licenses shall be renewed. But if the Commission decides their
applications for modification or renewal adversely, such licensees
are entitled to appeal.™ A radio operator whose license has been
suspended is entitled to appeal from the Commission’s decision.”
Provision is made by Section 606 of the Act that an existing licensce
whose radio station is closed or whose station and equipment are
used or controlled by the Government during war, threat of war,
public peril, disaster or emergency or to preserve the neutrality of
the United States, shall be given compensation therefor. In fact
express provision is made for suit by such licensee against the
United States to recover compensation.” In none of these situa-
tions can it be contended that a legal right or legal interest known
to the common law, must be violated before the privilege of appeal
may be enjoyed. And in none of them would a licensee be priv-
ileged to assert its rights and equities except in the manner pre-
scribed by the statute.® To contend that an administrative remedy
provided under such circumstances must be interpreted in terms of
rights which might have been protected in a court of law, would
beg the question.

By the same token the Commission’s contention fails when ap-
plied to the appellant in the present case. There is no difference
between its rights and equities and those of the licensces mentioned
in the preceding paragraph. In each case they are the statutory
rights referred to throughout the Act, and which arise from the
granting of the license. In each case they are the equities to which
the Supreme Court referred in the Nelson Brothers case.™ It was
equally the intention of Congress to protect the rights and equities
of licensees against arbitrary action of the Commission in one case
as in the other.

In an effort to distinguish the Nelson Brothers case® and to
show that our reference to it was unjustified in our recent decision
in the Sanders Brothers case,™ the Commission urges that Nelson
Brothers had a stetutory right to appeal. It is for exactly that
reason that all three cases are analogous. In the Nelson Brothers
case, as in the present case, the owner of an existing station applied
for the allocation of another frequency. The frequency applied for
happened to be the one theretofore assigned to Nelson Brothers.
The latter protested, but the Commission nevertheless granted the
application and Nelson Brothers appealed from its decision. In
that case—upon the applicant’s suggestion **—the Commission in-
cluded in its order the deletion of the Nelson Brothers station. It
should be noted, therefore, that in that case, as in the present case,

21 [bid,; Southland Indusmes Inc. v. Federal Communications Comm., 99 F.
(2(1) 117, 69 App. D. C.

22 Black River Valley Broadcasls, Inc. v. McNinch, 101 F. (2d) 235, 69 App.
D. C. 311, cert. denied, U. S. . See T(‘l(‘"raph Herald Co. v. Federal
Radio Comm 66 F. (Zd) 220, 62 App. D. C. 240. Cf. Old Colony Trust Co.
v. Commissioner of Internal Revenue 279 U. S. 716, 722-723; McGuire, Judicial
II‘iniewszsoé Administrative Decisions, 26 GEORGETOWN L. J. 574; Note 48, YALE

o Ao Il .

= Sections 307(a), 309(a).

24 Qectlon 402 (b) (1).

= 1bid.

26 Section 402(b) (3).

=7 Section 606(d). Cf. Pulitzer Pub. Co. v. Federal Communications Comm.,
94 T. (2d) 249, 68 App. D. C. 124, holding that a license is received subject to
right of the Government to withdraw it in public interest without compensation.

= See Black River Valley Broa(cha\és Inc. v. McNinch, 101 F. (2d) 235, 69

App D. C. 311, cert. denied,

0 Federal Radio Comm. v. Nelson Brothers Bond & Mortgage Co.. 289 U. S.
266, 285. See opinion of Groner, J., in Sykes v. Jenny Wren Co., 78 F. (2d)
729, 734, 64 App. D. C. 379, 384, See also, Chicaro Federation of Labor v.
Federal Radio Comm., 41 F. (2d) 422, 423, 59 App. D. C. 333, 334: “It is not
consistent with true publlc convenience, interest, or necessity, that meritorious
stations . should be deprived of broadcasting privileges when once
granted to them, which they have at great cost prepared themselves to exercise,
unless clear and sound reasons of public policy demand such action. The cause
of mdependnnt broadcasting in general would be seriously endangered and pub-
lic interests correspondingly prejudiced, if the licenses of established stations
should arbitrarily be withdrawn from them, and appropriated to the use of other
stations. This statement does not imply any derogation of the controlling rule
that all broadcasting privileges are held subject to the reasonable regulatory
pmwr of the United States . 7 [Italics supplied}: Telegraph Herald Co.

. Federal Radio Comm., 66 F. (Zd) 220, 222, 62 App. D. C. 240, 242,

3289 U. S. 266
f’l(\‘n 7087, decided January 23, 1939) F.(zd) App. D. C.

32 Nelson Br0< Bond & \Iortgage Co. v. Federal Radio Commn , 62 F. (Zd)

854, 855, 61 App. D. C. 315, 316.
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the appeal was from a decision granting—not denying—an applica-
tion. It is true, as the Commission contends, that the injury
suffered or to be suffered in the Nelson Brothers case resulted from
a reallocation of frequencies and a deletion of an existing station.
But it may be equally disastrous to the first licensee, for the Com-
mission to license so many new competing stations as to destroy it.
There would be no value in a 7ight to use a designated frequency
or in equities relating thereto—which would justify the great finan-
cial outlays involved in station construction and operation—if the
licensee were not protected from destructive competition. Equities
and rights do not exist in a vacuum but in relation to the total
situation of which they are a part. The Commission has control
of that situation, by virtue of its power to grant or deny licenses.
But the power is not absolute. “In granting licenses the Commis-
sion is required to act ‘as public convenience, interest or necessity
requires.” This criterion is not to be interpreted as setting up a
standard so indefinite as to confer an unlimited power. Compare
N. Y. Central Securities Co. v. United States, 287 U. S. 12, 24.
The requirement is to be interpreted by its context, by the nature
of radio transmission and reception, by the scope, character and
quality of services, and, where an equitable adjustment between
States is in view, by the relative advantages in service which will
be enjoyed by the public through the distribution of facilities. In
making such an adjustment the equities of existing stations un-
doubtedly demand consideration. They are not to be the victims
of official favoritism.”*

The only difference, therefore, between the situation of the pres-
ent case and those contemplated in Section 402(b) (1) is the way
in which the threatened destruction of appellant’s rights and equi-
ties is alleged to have occurred. This is no sufficient difference to
require us to hold that Congress intended to limit aggrieved persons
or interested persons to those whose applications had been denied
or to those possessed of legal rights known to the common law.
If it had so intended it could easily have said so. As it did not,
and as reason and justice require the opposite result, the conclusion
follows logically that the appellant is definitely the person whom
Congress had in mind in Section 402(b) (2). This becomes par-
ticularly obvious when we consider that to accept the argument
of the Commission on this point would not only leave the licensee
without opportunity for any relief whatever, even from action so
arbitrary as to destroy it, but would deprive Section 402(b) (2) of
meaning and eliminate it from the Act as effectively as if it were
repealed. We cannot impute to Congress an intent to produce an
absurd result.* “There is a presumption against a construction
which would render a statute ineffective or inefficient or which
would cause grave public injury or even inconvenience.” * It would
require a statute susceptible of no other possible interpretation to
persuade us to adopt such a construction in the present case. In
order to safeguard the great values of administrative procedure it
is necessary to avoid extremes of administrative absolutism.

In our decision in the Sanders Brothers case,” we referred to
dicta which appears in previous decisions of this court;* and to
the opinion of Justice Groner in the Jenny Wren case. The latter
paraphrases language—originally used in the Texas and Pacific
case "—to describe the underlying purpose of the Communications
Act as follows: “...the act recognizes the preservation of the earn-
ing capacity, and conservation of the financial resources, of the
individual broadcasting station as a matter of national concern,
for the reason that the property employed must be permitted to

33 Federal Radio Comm. v. Nelson Bros. Bond & Mortgage Co., 289 U. S.

266, 285. And, as Justice Groner said in Sykes v. Jenny Wren Co., 78 F. (2d)
729, 734, 64 App D. C. 379, 384: “Granting that those who operate broad-
casting stations do so subject to the Commission’s po“er of regulation, this
power is not an unlimited power; and the Commission’s licensees, who on the
faith of the license have invested money and established a goodwill, thereafter
undoubtedly have rights which, though they may be revoked in the public in-
terest, nevertheless may not bc arbitrarily or caprlclously destroyed.
If it were otherwise, the millions of dollars invested in radio broadcasting s(a«
tions would be wholly subject to the caprice or favor of the regulatory body.
Such a grant of power would be so clearly unreasonable, so oppressive, and so
partial as to make it unthinkable, without more, that the Congress ever in-
tended to grant it. \1ck Wo v. Hopkins, 118 U. S. 356 .

3t <A well-settled rule of statutory construction enjoins courts not to attribute
to the Legislature a construction which leads to absurd resu]ts > Red River
Broadcasting Co., Inc. v. Federal Communications Comm., 98 F. (2d) 282, 287,
69 App. D. C. 1, 6, cert. denied, 305 U. S. 625. See United Statesv Katz, 271
U, S. 354, 357 Donnelly Garment Co. v. International Ladies’ Garment
Workers’ Umon 3 Cir., 99 F. (2d) 309, 317; United States ex rel. Anderson v.
Anderson, 8 Cir., 76 F. (2d) 375, 378; United States v. Oregon and Ca]lforrua
R. R, 164 U. S. 526, 539; Lau Ow Bew v. United States, 144 U. S. 59.

% United States v. Powers (No. 687, decided May 15, 1939) I‘ S.

See Bird v. United States, 187 U. S. 118, 124; Van Dyke v. Geary, D. Ariz.:
218 F. 111, 126; Harris v. Bell, 8 Cir., 250 F. 209, 217.
3 (No, 7087, decided January 23, 1939) F. (2d) s App. D. C.

37 Great Western Broadcasting Assn., Inc. v. Federal Communications Comm.,
94 F. (2d) 244, 68 App. D. C. 119; Pulitzer Pub. Co. v. Federal Commiunica-
tions Comm., 94 F. (2d) 249, 68 App D. C. 124,

378 F. (Zd) 729, 64 App. D. C.

3 Texas & Pacific Ry. v. Gulf, Colorado & Santa Fe Ry., 270 U. S. 266.



earn a reasonable return or the system will break down; thus
indicating, as it sems to me, an identical or reciprocal interest
between the owner and the public, in which it is the right of either
to see that competition between stations is not carried to the point
of destruction.”

The Commission denies the applicability of the paraphrased lan-
guage to radio broadcasting. It calls attention to the fact that in
the Communications Act Congress specified a different method of
regulation for common carriers engaged in interstate communica-
tion by radio than for radio broadcasters;* that broadcast licensees
are expressly exempted, in the definition section of the Act, from
the classification of common carriers;** and that such a licensee
“has unregulated discretion to determine the rates necessary to
insure the profitable operation of his station in the area served.”
It refers to the decision of this court in Pulitzer Pub. Co. v. Federal
Communications Comm., 94 F. (2d) 249, 251, 68 App. D. C. 124,
126, in which we said that a radio broadcasting station is a public
utility in a more restricted sense than a railroad or other common
carrier and that the term, “public convenience, interest, or neces-
sity,” should be given a less broad meaning than is applied to it
elsewhere in public utility legislation. It contends that in the regu-
lation of radio broadcasting Congress intended that monopolies
should be prevented rather than protected; that while under the
Transportation Act, the power to regulate rates and the necessity
of maintaining fair competition, resulted logically in requiring that
a carrier should have a right to protest against regulatory action
whicb produced economic injury, under the Communications Act
“A station owner’s rights are subject to the paramount authority
of Congress to exercise reasonable regulation of broadcasting.”
And, tbe Commission concludes, tbe interpretation placed by the
Supreme Court upon the Transportation Act cannot properly be
applied by analogy to that portion of the Communications Act
which deals with radio broadcasting as distinguisbed from radio
communication for hire by a common carrier.

But in spite of these differences the two Acts contain vital simi-
larities which make analogy proper, and the conclusion of the Com-
mission is a non sequitur. Radio broadcasting, the subject of one,
is affected with a public interest in fully equal measure as is railway
transportation, the subject of the other. Congress recognized this
fact by making the Communications Act speak in terms of the
public interest from beginning to end. “There is no closed class or
category of businesses affected with a public interest . . . the phrase

. can, in the nature of things, mean no more than that an indus-
try, for adequate reason, is subject to control for the public good.” **
This court has said that the radio business is impressed with a public
interest,” and, further, that Congress, in establishing the standard
of public interest, convenience, and necessity, evidently had in mind
that broadcasting should be of a public cbaracter rather than a
mere adjunct of a particular business.* Rate fixing is only one of
many regulatory procedures.” The fact that it is specified for
carriers and not for broadcasters is by no means conclusive. In
both Acts other forms of regulation are specified, which are closely
similar; as for example, the power of the appropriate commission
in each case to require adequate facilities.** The powers of regu-
lation possessed by tbe Féderal Communications Commission over
broadcasters are comprehensive and inclusive;* and judicial review

4 Communications Act, § 201 ef seq.

41 Communications Act, § 3(h), 48 Stat. 1064, 1066.

42 Nebbia v. New York, 291 U. S. 502, 536; Frost v. Corporauon Comm., 278
U. S. 515, 520. See Tyson and Brother v. Banton 273 U. S.

B Puln.zer Pub. Co v. Federal Communications Comm 94 F (Zd) 249, 251,
68 App. D. C. 124, 126.

4 KFKB Broadcastmg Assn., Inc., v. Federal Radio Comm., 47 F. (2d) 670,
60 App. D. C. 79.

45 Regulation has taken many forms: Federal regulation of labor conditions
(National Labor Relations Board v. Jones & Laughlin Steel Corp., 301 U. S.
I) lxmmng hours of labor in particular occupations (Holden v. Hardy, 169

366); prohibmng child labor (Sturges & Burn Mfg. Co. v. Beauchamp,
231 U S. 320). insuring compensation for industrial accidents (New York Cen-
tral R. R. v. White. 243 U. S. 188): prohibiting night work for women (Radice
v. New York, 264 U. S. 292), forbidding or regulating particular business (Great
Atlantic & Pacific Tea Co. v. Grosjean, 301 U. S. 412, 426-427): establishing
minimum wages for women (West Coast Hotel Co. v. Parrish, 300 U. S. 379);
reducing hours of labor for women (Muller v. Oregon, 208 U. S. 412; Miller v.
Wilson, 236 U. S. 373), requiring public wewhmg of grain (\Ierchants Ex-
change v. Missouri ex rel. Barker, 248 U. S. 365); regulating sales in bulk of
stock in trade (Lemieux v. \ounl7 211 U. S. 489); providing for guarantee of
bank deposits (Noble State Bank v. Haskell, 219 U. S, 104) ; prohibiting monop-
olies (United Shoe Machinery Corp. v. United States, 258 U. S. 451, 462- -464:
United States v. Joint Traffic Assn., 171 U. S. 505, 559, 571-573): preventing
unfair trade practices (Federal Trade Comm. v. Klesner, 274 U. S.. 1.45, 151;
Federal Trade Comm. v. Raladam Co.. 283 U. S. 643, 647); prescribing terms
upon which business may contract (Hardware Dealers Mut. Fire Ins. Co. v.
Glidden Co., 284 U. S, 151).

46 Transportation Act. 49 U.S. C. A. § 1(21), 41 Stat. 474-478.

47 The large scope of the Commlsslons regulatory powers includes the fol-
lowing: Power (§ 303) to classify stations; prescribe the nature of the service
to be rendered by each class of stations and by each station within a class:
assign frequencies to classes and to stations; determine the location of stations;
regulate the apparatus to be used by each station; make regulations to prevent

of its actions is highly important just as it is in the case of the
Interstate Commerce Commission.

In the regulation of radio broadcasting as distinguished from
transportation or radio communication, Congress was dealing with
a newer and less well established form of public service. As the
Supreme Court said in the Panama Refining case: * “Undoubtedly
legislation must often be adapted to complex conditions involving
a host of details with which the national legislature cannot deal
directly. The Constitution has never been regarded as denying to
tbe Congress the necessary resources of flexibility and practicality,
which will enable it to perform its function in laying down policies
and establishing standards, while leaving to selected instrumentali-
ties the making of subordinate rules within prescribed limits and
the determination of facts to which the policy as declared by the
legislature is to apply.” In some respects the powers delegated by
Congress for the regulation of broadcasters are even more drastic
than those possessed by the Interstate Commerce Commission over
railroad carriers; notably the power of the Federal Communica-
tions Commission to issue licenses for short periods, and to require,
each time, a full showing of financial and other qualifications, as
a condition of renewal. Such a regulation applied to the railroads
of the United States would probably soon disrupt them.

Congress had power to provide safeguards against destructive
economic injury to existing licensees, and did so in both Acts, in
order to secure a similar legislative purpose in each. In the case of
the railroads Congress waited until the condition of many of them
was desperate. The Commission argues tbat the Transportation
Act and the recent Emergency Railroad Transportation Act * were
intended “to administer oxygen to critical patients.”* But in the
case of radio broadcasters the intent of Congress was to anticipate
and prevent desperate, chaotic conditions” The latter form of
statesmanship is equally as commendable as the former, and may
serve better the interests of the people. In both instances the
privilege of free enterprise was curtailed.

In each case Congress has delegated the power to regulate public
utilities in interstate commerce for the purpose of safeguarding a
dual interest, involving a reciprocal and correlative relationship be-
tween the public and the owner of the utility. As between the two,
the public interest is of greater importance. Therein lies the justifi-
cation for governmental regulation, and for placing in the hands of
such administrative agencies as the Federal Communications Com-
mission powers, which if arbitrarily exercised, may destroy the very
subject of regulation. It is entirely true, as the Commission in this
case argues, that “A station owner’s rights are subject to the para-
mount authority of Congress to exercise reasonable regulation of
broadcasting.” [Italics supplied] It is equally true that carriers
are subject to similar reasonable regulation of transportation. But
it would be absurd, in one case as well as in the other, to contend
that Congress intended to permit sucb arbitrary and uncontrolled
exercise of power as would destroy meritorious and respectable

interference between stations: establish areas or zones to be served by stations;
make special regulations applicable to chain broadcasting; require stations to
keep records of programs and transmissions of energy; prescribe qualifications of
station operators; classify, license, and suspend licenses of such operators;
inspect radio installations; designate call letters; require painting and/or illumi-
nation of radio towers; make such rules and regulations and prescribe such re-
strictions and conditions not inconsistent with law, as may be necessary to
carry out the provisions of the Act; (§ 308) grant station licenses: modify and
review licenses; specify the form of applications and require that they set forth
information concerning citizenship, character, financial, technical and other
qualifications of appllcants the ownership and location of proposed stations and
other information; (§ 309) determine whether station licenses, the rights therein
granted, and the authorized frequencies may be transferred, assizned, or other-
wise dlsposed of; (§ 312) revoke licenses for failure to operate as set forth
therein, or for violation of or failure to observe “any of the restrictions and
conditions of this Act or of any regulation of the Commission authorized by
this Act”’; (§ 315) make rules and regulations to carry into effect the require-
ment of the Act that equal opportunities must be provided for use of candi-
dates for public office; (§ 317) announcement of sponsorship of broadcast ad-
vertising; (§ 318) make special regulations goveming the use and operation of
automatic radio devices; (§ 319) grant construction permits; (§ 320) designate
stations liable to interfere with distress signals and to require that a licensed
radio operator be kept llStEDmU m for such sv’nals ‘during the entire permd
the transmitter of such station is in operatlon Prohibitions contained in the
Act, with respect to which the Commission is empowered to adopt implement-
ing rules and regulations, include (§ 316) prohibition against broadcasting any
ad»em:ement of or mformauon concerning any lottery, gift enterprise, or simi-
lar scheme: (§ 317) against broadcasting any matter for which service, money,
or any other valuable consideration is paid without announcing that it is so
paid for or furnished and by whom; (§ 326) against the uttering of obscene,
indecent, or profane language by means of radio communication.

S Panama Refining Co. v. Ryan, 293 U. S. 388, 421.

i Act of June 16, 1933, 48 Stat. 211, 49 U. S. C. A, § 250 ef seq.
(Supp. 1938).

3 Louisville & N. R. Co. v. United States, N. D. Tll. E. D., 10 F. Supp.
185, 192.

51 General Electric Co. v. Federal Radio Comm., 31 F. (2d) 630, 633, 58
App. D. C. 386, 389: “Without such national regulation of radio. a condition
of chaos in the air would follow, and this peculiar public utility, which
possesses such incalculable value for the social, economical, and political wel-
fare of the people, and for the service of the government, would become prac-
tically useless.”
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licensees which had been thus selected to serve the public interest
and to achieve the major purpose of each Act. We said in Journal
Co. v. Federal Radio Comm., that “The installation and mainte-
nance of broadcasting stations involve a very considerable expense.
Where a broadcasting station has been constructed and maintained
in good faith, it is in the interests of the public and common
justice to the owner of the station that its status should not be
injuriously affected, except for compelling reasons.” **

The Commlsslon attempts to support its position by arguing
that “one of the chief concerns of Congress, as evidenced by the
reports and debates, was to guard against monopolies and to pre-
serve competition.” It is difficult to understand how this result
could be achieved by deliberately or carelessly licensing so many
new competing stations as to destroy already existing ones, and
possibly the newly created ones as well. While it is true that it
was the intention of Congress to preserve competition in broad-
casting, and while it is true that such intention was written into
Section 314 of the Communications Act, 1t certainly does not follow
therefrom that Congress intended the Commission to grant or deny
an application in any case, other than in the interest of the public.
Just as a monopoly—which may result from the action of the
Commission in licensing too few stations—may be detrimental to
the public interest, so may destructive competition, effected by the
granting of too many licenses. The test is not whether there is a
monopoly, on the one hand, or an overabundance of competition,
on the other, but whether the granting or denying of the applica-
tion will best serve the interest of the public.

In order to attain the purposes of the Act, the Commission must
assume the full responsibility cast upon it by Congress with respect
to each applicant and each protesting licensee. In order to insure
full assumption of that responsibility and full performance of its
duty, in situations such as exist in the present case, Congress made
the Commission’s action subject to judicial review. In the absence
of such possibility of review the Commission—while admitting its
duty—could arbitrarily avoid it; thus indulging in an abusive exer-
cise of its administrative discretion. While the Commission was
largely occupied, in its earlier years, with finding qualified licensees
and controlling electrical interference; now a new problem has de-
veloped, which is just as important as electrical interference and
which the Commission must meet and solve. The rapidly increasing
number of stations and the resulting competition for advertising as
well as program “talent” has just as dangerous possibilities as elec-
trical interference. The public interest requires not merely that a
maximum quantity of minimum quality service shall be given. If
competition is permitted to develop to that extent, then “the larger
and more effective use of radio in the public interest” ** cannot be
achieved.

The method of uncontrolled competition argued for by the Com-
mission in the present case is in fact one way of creating monopolies.
If it were allowed to go on unrestrained, according to its theory of
nen-reviewable arbitrary power, none but a financial monopoly
could safely exist and operate in the radio broadcasting field. The
Commission justifies its action in the present case, and justifies its
contention in theory, by assuming that if a chain, operating several
broadcasting stations, or a company which owns both newspapers
and broadcasting stations, is able to carry one of them financially,
even though the latter station is not able to support itself, then the
latter cannot protest against destructive competition. The result
of this policy might well be to destroy or frighten from the radio
broadcasting industry, any independent station attempting to oper-
ate on its own resources; and to leave in the field only monopolies
which were sufficiently supported financially to withstand the
destructive competition which might result from arbitrary, careless
action upon the part of the Commission in the granting of new
station licenses. It was undoubtedly with just such considerations
of possible arbitrary administrative action in mind that Congress
provided for judicial review under the Communications Act on
behalf of any person aggrieved or whose interests are adversely
affected; as it likewise did under the Transportation Act. In each
instance the remedy is statutory in character, and in each instance
designed to protect rights and equities also deriving from statutes in
derogation of the common law.™

5248 F. (2d) 461, 463. 60 App. D. C. 92, 94, See Evangelical Lutheran
Fyn..ri v. Federal Communications Comm., (No. 7224, decided June 26, 1939)
F. (2d) . App. .
3 \ertmn 303(g).

! Western Pacific California R. R. v. Southern Pacific Co., 284 U. S. 47
51; St. Louis Southwestern Ry. v. Missouri Pacific R. R., 289 U. S. 76 81-83.
lhc language of par. 20 of Section 1 of the Tramportatmn Act, 49 U. C. A
§ par. 20 15 no broader than that of Section 402(b)(2) of the Commum-

s Act, 47 U. S. C. A. § 402(b)(2). Suit may be filed by “any party in

ca

interest See Claiborne- Annapolla Ferry Co. v. United States. 2835 U, S.
382; Detroit & M. Ry. v. Bovne City. G. & A. R. R.. E. D. Mich. N. D..
286 F. 540; Bremner v. Mason City & C. L. R. R., D. Del,, 48 F. (2d) 615.
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We come then to the next important question, z.e., whether appel-
lant has assigned sufficient reasons of appeal to give this court
jurisdiction. The Supreme Court has held that the jurisdiction of a
district court is to be “determined by the allegations of the bill,
and usua]ly if the bill or declaration makes a claim that if well
founded is within the jurisdiction of the Court it is within that
jurisdiction whether well founded or not.”* Similarly, our juris-
diction on appeal under the Communications Act depends upon
whether reasons of appeal are assigned, which, if well founded,
would show that the appellant is a person aggrieved or whose in-
terests are adversely affected by the decision of the Commission
from which the appeal is taken. If, however, upon an examina-
tion of the record we find that the appellant is not a person ag-
grieved or adversely affected by the order of the Commission, it
then becomes our duty to dismiss the appeal. Woodmen of the
World Life Ins. Co. v. Federal Communications Comm., (No. 7208,
decided April 17, 1939) F. (2d) s App. D. C.

We have held that the reasons assigned in the Sanders Brothers
case® were sufficient to furnish proper grounds of contest on appeal
upon the issue of “economic injury to an existing station through
the establishment of an additional station.” In that case the rea-
sons given showed (1) that the appellant was a licensee under the
Act; (2) that it was engaged in the operation of a broadcasting
station; (3) that the Commission had granted an application for a
competing station license; (4) that the operation of the proposed
station would necessarily result in such severe loss of operating
revenue as to impair the service rendered by appellant; and (5)
destroy its ability to render proper service in the public interest.
Such a showing is sufficient to present the issue on appeal.

In the present case the following reasons for appeal were assigned:

1. The Commission erred as a matter of law in failing to find
and conclude and on the basis of such conclusion to sustain the
claim of appellant (successor to and assignee of protestant be-
fore the Commission) that the financial and economic interests
of Station WAAB would be adversely affected by the establish-
ment and operation of an additional regional station in Boston.

2. The conclusion that ‘“the protestants have failed to sustain
their respective protests” is arbitrary and capricious on the
record as a whole, and specifically so, in holding:

(a) “The protestants have failed to establish facts to show
that operation by the applicant, as proposed, would adversely
affect their economic interests. There is nothing in the record
indicating that the entry of the applicant into the regional field
would so affect the economic welfare of the protestants, or
any of them, as to have any ultimate effect whatsoever on the
public interest, convenience and necessity”’; and,

(b) “The charge that the granting of the application under
consideration would increase competition wherein the protes-
tants will be involved and will inflict upon them pecuniary loss
is mostly a matter of conjecture; and the testimony offered to
sustain the charge leaves the prospect so problematic as not to
furnish a present substantial basis for the protests made or
for any sound judgment based thereon”; and,

(c) “Station WMEX, operating as proposed and the pro-
testing stations in the Boston area operating as at present,
would serve to a large extent the same territory; and the prot-
estants contend that if the applicant becomes a regional
station and enters into competition with them for regional
business, it will adversely affect their economic interests; but
the protestants failed to develop any facts sufficient to indicate
the extent of the competition that might result from the grant-
ing of the application or to show the effect of that competition
upon the business of the protestants.”

The foregoing statement of reasons fails to present an issue as to
whether the anticipated competition will necessarily result in such
severe loss of operating revenue as to impair the service rendered
by appellant, or whether it will destroy appellant’s ability to render
proper service in the public interest. It falls far short, therefore, of
the reasons which, on the record presented in the Sanders Brothers
case, we held to be sufficient. In no event should the statement in
the present case be regarded as a model for the future. However,

55 Utah Fuel Co. v. National Bituminous Coal Comm., 306 U. S. 56, 60.
See also, Levering & Garrigues Co. v. Morrin, 289 U. S. 103, 105; Moore v,
Chesapeake & Ohio Ry., 291 L‘. S. 205, 210; South Covington & Cincinnati
Street Ry. v. Newport. 259 U. S.'97, 99-100,

56 Sanders Brothers Radio Sla v. Federal Commumcatlons Comm (No. 7087,

decided January 23, 1939) F. (2d) g and cases
there cited: Stuart v. Federal Commumcatlons Comm (\o 7248, decided
June 12, 1939) F. (2d) App. D. C.

57 (No. 7087, decided January 23, 1930) F. (?.d) , App. D. C. .



reason numbered 2(a) does at least suggest the issue, and we will

consider it as sufficient, solely for the purposes of this appeal.™
The Commision contends, however, that even if destructive eco-

nomic competition may constitute a sufficient basis for contest on

appeal, the appellant has failed to show any such injury in fact..

Upon this point the Commission made the following findings, which
for convenience we number:

1. “Shepard Broadcasting Company, Inc. (WNAC), Boston, op-
erates on 1230 kilocycles with 1 kilowatt night and 5 kilowatts
day; Bay State Broadcasting Corporation (WAAB), Boston, on
1410 kilocycles with 500 watts day and night; Massachusetts
Broadcasting Corporation (WCOP), Boston, on 1120 kilocycles
with 500 watts daytime only; and WLAC, Inc., Nashville, Tennes-
see, on 1470 kilocycles with S kilowatts, day and night.”

2. “Station WMEX, operating as proposed [1470 kilocycles, 5
kilowatts unlimited] and the protesting stations in the Boston area
operating as at present, would serve to a large extent the same
territory’; and the protestants contend that if the applicant becomes
a regional station and enters into competition with them for re-
gional business, it will adversely affect their economic interests; but
the protestants failed to develop any facts sufficient to indicate the
extent of the competition that might result from the granting of
the application or to show the effect of that competition upon the
business of the protestants.”

3. “The Census of Business Radiobroadcasting for Boston (1935)
when seven stations were operating, shows that their net sales of
time amounted to $1,649,000; that $895,000 were for local service
and $754,000 were for national and regional service. Station
WMEX is already in the field competing for a part of the radio
revenue to be derived therefrom. If it becomes a regional station,
it will raise its service rates. (And if a redistribution of regional
advertising should occur the reasons therefor would, no doubt, also
tend toward a realignment of local advertising.) The protestants
have failed to establish facts to show that operation by the appli-
cant, as proposed, would adversely affect their economic interests
to any greater extent than operation by the applicant, at present,
adversely affects their economic interests. There is nothing in the
record indicating that the entry of the applicant into the regional
field would so affect the economic welfare of the protestants, or
any of them, as to have any ultimate effect whatsoever on the
public interest, convenience and necessity.”

4. “In the protest of Shepard Broadcasting Service, Inc.
(WNAQC), it is claimed that if the application is granted, Station
WMEX will become a direct competitor of the protestant for
advertising patronage as well as a direct competitor for listener
audience and attention; that such competition will tend to decrease
the income of the protestant or to make it more difficult for pro-
testant to sell time on its station; and that the value of Station
WNAC as an advertising medium will thus be depreciated.”

5. “The protest of Bay State Broadcasting Corporation (WAAB)
is similar to that of Shepard Broadcasting Service, Inc.”

6. “The protest of the Massachusetts Broadcasting Corporation
(WCOP) states that the granting of the application will work an
economic hardship on that protestant. The Shepard Broadcasting
Service, Inc., filed no statement of profit and loss account. Bay
State Broadcasting Corporation filed a statement covering a period
of 34 weeks ending on September 26, 1936, and showing a loss of
$24,213.22. Massachusetts Broadcasting Corporation introduced a
statement covering a period of 7 months ending on January 31,
1937 showing a net loss for the period in the amount of $1,750.19.”

7. “The charge that the granting of the application under con-
sideration would increase competition wherein the protestants will
be involved and will inflict upon them pecuniary loss is mostly a
matter of conjecture; and the testimony offered to sustain the
charge leaves the prospect so problematic as not to furnish a pres-
ent substantial basis for the protest made or for any sound judg-
ment based thereon.”

Except for number seven, these findings are sufficient to support
the determination of the Commission, adverse to the contention of
the appellant. Number seven is ambiguous. Standing alone and
read literally it suggests that the Commission was unable to deter-
mine the issue presented by appellant and the other protestants.
The Supreme Court has said that it is not the duty of a reviewing
court to ““...search the record to ascertain whether, by use of
what there may be found, general and ambiguous statements in the
report intended to serve as findings may by construction be given
a meaning sufficiently definite and certain to constitute a valid
basis for the order.”® That court has also said, “We must know

58 See Great Western Broadcasling Assn. v. Federal Communications Comm.,
94 F, (2d) 244, 68 App. D. C. 119; Pulitzer Pub Co. v. Federal Communica-
tions Comm., 94 F. (2d) 249 68 Apn D.C.

50 Atchison, Topeka & Santa Fe Ry. v. Umted State: 295 U. S. 193, 201.

what a decision means before the duty becomes ours to say whether
it is right or wrong.”®” The use in finding number seven of lan-
guage similar to that used by us in WGN, Inc. v. Federal Radio
Comm., 68 F. (2d) 432, 62 App. D. C. 385, cannot excuse its am-
biguity and inadequacy. In that case the language was used to
indicate the insufficiency of a statement of reasons on appeal. How-
ever, in view of the clear and unequivocal statements contained in
findings two and three, there is sufficient basis for the Commission’s
determination. In fact, it was only by incorporating and denying
those statements, in its reasons for appeal, that appellant succeeded
in presenting the issue to us.

Moreover, we are unable to accept appellant’s contention that the
findings of the Commission are arbitrary and capricious. It is true
that the evidence is susceptible of other conclusions than those
drawn from it by the Commission; but that is not determinative.
Neither is it material that this court might have arrived at other
conclusions. As was recently said by the Supreme Court in Roches-
ter Telephone Corp. v. The United States, (No. 481, decided April
17, 1939) U. s. : “So long as there is warrant in the
record for the judgment of the expert body it must stand. . . . .
Having found that the record permitted the Commission to draw
the conclusion that it did, a court travels beyond its province to
express concurrence therewith as an original question. ‘The judicial
function is exhausted when there is found a rational basis for the
conclusions approved by the administrative body.” " To hold
otherwise would be to substiute the judgment of the court for that
of the Commission.”” The record as a whole reveals a substantial
basis both for the Commission’s findings and for its determination.
This being true they are neither arbitrary nor capricious.

We have carefully examined appellant’s other contentions, but in
the view we take of the case we find it unnecessary to decide the
qustions presented therein.

Appeal dismissed.

STEPHENS, Associate Justice, concurs in the result.

49;’ Ignlted States v. Chicago, Milwaukee, St. Paul & Pacific R. R., 294 U. S.
28’21 Szegéazlsn Mississippi Valley Barge Line Co. v. United States, 292 U.

# Swayne & Hoyt, Ltd. v. United States, 300 U. S. 297, 304; Florida v.
United States, 292 U. S. 1, 12; Federal lrade Comm. v. I’auﬁc States Paper
Trade Assn., 273 U. S. 52, 63; Federal Trade Comm. v. Algoma Lumber Co..
291 U. S. 67, 73; National Labor Relations Bd. v. Pennsylvania Greyhound
Lines, Inc., 303 U S. 261, 270, 271; Agwilines, Inc. v. National Labor Re-
lations Bd. § Cir,, 87 F. (Zd) 146, 151: “It was therefore for the Board,
where the evidence offered a reasonable choice, to draw its own inferences and
conclusions. 1f the evidence reasonably admitted of the conclusions they drew,
we are bound by them. We may not, by substituting our own conclusions for
the ones they drew, reverse theirs un]ess those conclusions are clearly im-
proper, that is, the evidence affords no reasonable basis for them.” See also.
Leach v. Carlile, 258 U. S. 138, 140; Farley v. Hemmger (7240, decided
April 17, 1939 . (2d) s App. D. C.

FREE OFFERS

Two advertising agencies have withdrawn cost-per-in-
quiry proposals as a result of notification from the NAB
that acceptance would constitute violation of the NAB
Code of Ethics.

They were the Western Agency, Inc., Seattle, and the
A. N. Baker Advertising Agency, Inc., Chicago.

The NAB is investigating a transcription offer from
the Cadle Tabernacle, Indianapolis, and expects to have
information available within a few days.

Lucien Lelong, Inc. (cosmetics), “Mademoiselle”
(magazine), and the Kerr Glass Manufacturing Cor-
poration (fruit jars) have sent out scripts, the use of
which would constitute code violation.

“Congressional Intelligence,” a Washington publica-
tion, is offering a “Washington column’ in return for a
plug.

The NAB has advised the Pruitt Company, Chicago,
that most broadcasters feel it would be poor business
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practice to give a discount on advertising in return for
a discount on office machinery.

ROSENBAUM SUGGESTS CHANGES IN
OPERATOR REQUIREMENTS

Sam Rosenbaum, WFIL, chairman of the NAB Labor
Committee, has suggested modification of the FCC re-
quirements for renewal of operators’ licenses.

In a letter to the FCC, Mr. Rosenbaum stated that it
appeared that “the scope of the present knowledge require-
ments covered by the examination questions is incom-
patible with the nature of the work demanded of the
majority of present radio operators” and that “a required
service record of three out of five years (at the trans-
mitter) for technical men constantly in the employ of a
broadcast station and receiving intermittent transmitter
operation experience interspersed with their studio work,
seems to be too strict a requirement.”

Mr. Rosenbaum suggested the following modification:

“For the renewal of first and second class Radio-telephone broad-
cast licenses with respect to operators employed on the technical
staffs of broadcast stations, at least fifteen percent of the employed
time shall be devoted yearly to transmitter operation over the
period of the license term; or at least fifteen percent of the em-
ployed time during any four year period of the license term; or
twenty percent during any three years except that the last year of
the license period shall be considered as one of the years; or twenty-
five percent during two years, the last year of which shall be
counted as one of the years; or fifty percent of the last year prior
to application for renewal, or a total of one (1) year in the aggre-
gate over the period of the entire license term plus ninety days
within the last six months prior to the date of application for
renewal.

In all cases, in computing percentages, the last year of the license
term shall be considered as having ten months because the appli-
cation date for renewal of licenses is sixty days prior to expiration.”

The pattern and effect of the above may be more conveniently
studied in the following tabulations:

Service Record Requirements for the Renewal of Radio-telephone
first and second class Operators Licenses

Transmitter Operation Aggregate

1) 15% of the time per year for the 5 yr. license term . .
2) 15% of the time per year for any 4 yrs. of the license
17536 ¢ W .. 9 ”
3) 20% of the time per year for any 3 yrs. of the license
term except that the last year shall be counted

9 months

asone of the years. ... .......... ... ... .. 6.8 ”
4) 25% of the time during 2 yrs., the last yr. of which

shall be counted as one of the years.......... 55 7
5) 50% of the time of the last year prior to renewal.. 5.0 ”

6) or, 1 year in the aggregate over the 5 year period
plus 90 days during the last six months prior
to renewal application........... ... ... .. ... 14 7

BROADCAST MEASUREMENTS

: During the month of July officials of the Federal Com-
munications Commission measured 705 broadcast stations.
Of this number 629 showed a maximum deviation within
0-10 cycles; 69 stations a deviation of 11-25 cycles; 6 a
maximum deviation within 26-50 cycles and one station
showed a deviation of over 50 cycles.
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FEDERAL COMMUNICATIONS
COMMISSION DOCKET

No broadcast hearings are scheduled to be held at the
Commission during the week beginning Monday, August
28.

No date for a regular meeting has been designated. It
is not expected, however, that a meeting will be held until
after Labor Day.

FUTURE HEARINGS

During the week the Commission has announced the
following tentative dates for future broadcast hearings.
They are subject to change.

October 2

NEW—George Penn Foster, Maxwell Kelch and Calvert Charles
Applegate, d/b as Nevada Broadcasting Co., Las Vegas, Nev.
—C. P,, 1370 ke., 100 watts, 250 watts LS, unlimited time.

NEW—Las Vegas Broadcasting Co., Inc., Las Vegas, Nev.—C. P.,
1420 ke., 100 watts, 250 watts LS, unlimited time.

October 3

WSVS—EImer S. Pierce, Principal, Seneca Vocational High School,
Buffalo, N. Y.—Renewal of license, 1370 ke., 50 watts,
specified hours.

WBNY—Roy L. Albertson, Buffalo, N. Y.—Modification of license,
1370 ke., 100 watts, 250 watts LS, unlimited time (requests
facilities of WSVS). Present assignment: 1370 ke., 100
watts, 250 watts LS; time: all hours except those WSVS
operates.

October 4

NEW—Publix Bamford Theatres, Inc., Asheville, N. C—C. P.,
1430 ke., 1 KW, unlimited time (DA night).

FEDERAL COMMUNICATIONS
COMMISSION ACTION

RENEWAL OF LICENSES

The following stations were granted renewal of licenses for the
regular period:

KARK, Little Rock, Ark.; KFDM, Beaumont, Tex.; KFEL,
Denver; KFRC, San Francisco; KFRU, Columbia, Mo.; KFUO,
Clayton, Mo.; KFYR, Bismarck, N. Dak.; KGHL, Billings, Mont.;
KHQ, Spokane, Wash.; KOMO and auxiliary, Seattle; KM]J,
Fresno, Calif.; KPOF, Denver; KSFO, San Francisco; WDEV,
Waterbury, Vt.; WELI, New Haven, Conn.; WFIL and auxiliary,
Philadelphia; WEAN, Providence, R. I.; WICC, Bridgeport, Conn.;
WJAR and auxiliary, Providence, R. I.; WKBN, Youngstown,
Ohio; WLBL, Stevens Point, Wis.; WORL, Boston; KMTR, Los
Angeles; WCAO and auxiliary, Baltimore, Md.; WQAM and aux-
iliary, Miami, Fla.; WSYR-WSYU, Syracuse, N. Y.; WW] and
auxiliary, Detroit, Mich.

The following stations were granted renewal of licenses for the
period ending February 1, 1940:

KTHS, Hot Springs National Park, Ark.; WIBC, Indianapolis,
Ind.; WKAR, East Lansing, Mich.
KVGB—Helen Townsley, Great Bend, Kans.—Granted renewal of
license for the period ending January 1, 1940.



MISCELLANEOUS

WHDF—Upper Michigan Broadcasting Co., Calumet, Mich.; NEW
—Copper County Broadcasting Co., Hancock, Mich.—
Adopted final order, effective August 20, granting the appli-
cation of WHDF for modification of license to authorize
full-time operation on frequency 1370 ke. instead of speci-
fied hours, and denying application of Copper County Broad-
casting Co. for a new station to operate on 1370 ke., 250
watts day and 100 watts night, unlimited time.

NEW—Suffolk Broadcasting Corp., Suffolk, Va.—Adopted final
order, effective August 20, granting the application of
Suffolk Broadcasting Corp. for a new station to operate on
1420 lke., 100 watts night, 250 watts LS.

WHMA—Harry M. Ayers, Anniston, Ala.—Adopted final order,
effective August 20, granting the application of WHMA for
modification of license to change hours of operation from
daytime only to unlimited, on 1420 ke., 100 watts.

KPLT-—North Texas Broadcasting Co., Paris, Tex.—Adopted pro-
posed findings issued on July 13, 1939, and entered final
order granting modification of license of KPLT to change
power from 250 watts daytime on 1500 ke. to 100 watts
night, 250 watts LS, on same frequency.

W1X0QJ—The Yankee Network, Inc., Boston, Mass.—Granted ex-
tension of special temporary authority to test high frequency
broadcast equipment of station W1XOJ authorized by
modification of C. P. on frequency 43000 ke., with power
not to exceed 2 KW, for the period August 18 to September
16, in order to make adjustments on equipment installed
and for tuning and adjustments of antenna elements which
are now assembled for erection atop 400-foot mast.

WSAI—The Crosley Corp., Cincinnati, Ohio.—Granted special tem-
porary authority to operate a 50-watt portable transmitter
with 100-foot vertical antenna, on the frequency 1360 ke.,
at the proposed location of WSAI, for a period of 30 days,
during the hours of 7 a. m. to 6 p. m., EST, in order to make
preliminary field survey of proposed site.

WMEF-WEJW-—National Broadcasting Co., Inc., New York City.
—Granted special temporary authority to utilize relay
broadcast stations WMEF and WEJW for the period
August 19 to August 24, to transmit program material by
radio station WMFF describing Army maneuvers as occasion
requires for broadcast over radio station WMFF."

WAAF—Drovers Journal Publishing Co., Chicago, Ill.—Granted
special temporary authority to operate from 5 to 6 a. m.,
CST, for the period September 1 to September 23, in order
to conform with adoption of Daylight Saving Time in
Chicago.

WELI—City Broadcasting Corp.,, New Haven, Conn.—Granted
extension of special temporary authority to operate station
WELTI on 930 ke., with 500 watts, daytime only, at Benham
Road and Paradise Ave., Hamden, Conn., for the period
August 22 and until such time as proof of performance of
the directional antenna system is submitted and approved
by the Engineering Department but ending in no event later
than September 2], and to operate with either DA or non-
DA during same period in order to make comparisons and
expedite field intensity survey.

KGEK—Elmer G. Beehler, Sterling, Colo.—Granted special tem-
porary authority to operate from 1:30 to 3 p. m., MST,
August 23, 24 and 25, in order to broadcast the main part
of the Logan County Fair and Rodeo from Sterling Fair
Grounds.

WAGM-—Aroostook Broadcasting Corp., Presque Isle, Maine.—
Granted special temporary authority to operate from 10 to
11 a. m. and 2 to 4 p. m.,, EDST, on August 28, 29, 30 and
31, 1939, in order to broadcast events of the Northern Maine
Fair.

WBNY—Roy L. Albertson, Buffalo, N. Y.——Granted special tem-
porary authority to operate unlimited time for the period
August 30, 1939, to September 10, 1939, and from 2 to 3
p. m., EST, on Saturdays, September 16 and 23, 1939; from
8:30 to 10 a. m. and 2 to 3 p. m., EST, on Sundays, Sep-
tember 17 and 24, 1939, in order to broadcast programs as
described in letter dated August 13, 1939.

WBRY—American-Republic, Inc., Waterbury, Conn.—Granted ex-
tension of special temporary authority to operate with the
present two-unit directional antenna in accordance with the
experimental authority granted under license, for the period
August 31 to September 29, 1939, in order to determine
necessary steps to change from a special broadcast to a
standard broadcast station.

WCLE—Cleveland Radio Broadcasting Corp., Cleveland, Ohio.—
Granted special temporary authority to operate from local
sunset (August, 7:30 p. m., EST) August 22, 1939, until
conclusion of the night baseball games for the purpose of
broadcasting game.

WARD—United States Broadcasting Corp., Brooklyn, N. Y.—
Granted modification of C. P. to change transmitter location
to 583 Meserole St., Brooklyn, N. Y. (local move of ap-
proximately two blocks (1000 ft.), and extend commence-
ment date to 30 days after grant and completion date to
90 days thereafter; towers to be marked in accordance with
Sec. 3.45(d) ; granted conditionally.

KAND—Navarro Broadcasting Association, Corsicana, Tex.—
Adopted final order, effective August 22, denying application
for authority to install new equipment and operate with
power of 250 watts daytime, and granting the application
for authority to operate station KAND unlimited time, with
its present power of 100 watts.

WLW—The Crosley Corp., Cincinnati, Ohio.—Granted C. P. to
make changes in transmitting equipment.

KFDA-—Amarillo Broadcasting Corp., Amarillo, Tex.—Granted
license to cover C. P. authorizing new station to operate on
1500 ke., 100 watts, unlimited time.

KVAK-—Carl Lastenser, Atchison, Kans.—Granted license to cover
C. P. authorizing new station to operate on 1420 ke., 100
watts, daytime only.

WCNC-—Albemarle Broadcasting Co., Elizabeth City, N. C.—
Granted modification of C. P. approving transmitter and
studio sites, changes in approved transmitter and installation
of a vertical radiator.

NEW—WAVE, Inc., Louisville, Ky., Portable-Mobile.—Granted
C. P. for new relay broadcast station, frequencies 1622,
2058, 2150 and 2790 ke., 50 watts.

WTOC—Savannah Broadcasting Co., Savannah, Ga-—Granted
modification of C. P. extending completion date to Novem-
ber 19, 1939.

KXOX-—Sweetwater Radio, Inc., Sweetwater, Tex.—Granted modi-
fication of C. P. for changes in equipment and approval of
transmitter site; antenna system authorized to be determined
by C. P. which authorized a new station to operate on
1210 ke., 250 watts, daytime only.

WMPC—The First Methodist Protestant Church of Lapeer, La-
peer, Mich.—Granted extension of special temporary au-
thority to operate from 9 to 10 a. m., EST, Monday, Tuesday,
Wednesday, Thursday, Friday and Sunday mornings, for
the period August 31 to September 29, in order to broadcast
educational programs.

W3X0O-—Jansky & Bailey, Washington, D. C.—Granted special tem-
porary authority to test the high frequency broadcast equip-
ment of station W3XO, as described in application for
modification of C. P., on frequency 43200 ke., with power
of 1 KW, for a period not to exceed 30 days, to conduct
frequency modulation tests on this frequency.

KOIN—KOIN, Inc., Portland, Ore—Granted motion to dismiss
without prejudice application for modification of license to
operate with 5§ KW day and night.

WMRQO—Martin B. O’Brien, Aurora, Ill.—Granted special tem-
porary authority to operate with power of 100 watts only
from local sunset (August 7 p. m., CST) until 9 p. m., CST,
August 23, in order to broadcast civic music and entertain-
ment.

WCLE—Cleveland Radio Broadcasting Corp., Cleveland, Ohio.—
Granted special temporary authority to operate from local
sunset (September 6:45 p. m., EST) to 7 p. m., EST, on
September 1, 4, 6, 8, 11, 13, 15, 18, 20, 22, 25, 27 and 29,
in order to continue to carry the “Lone Ranger” program.

WQDM—Regan and Bostwick, St. Albans, Vt.—Granted temporary
extension of license for period of two months ending No-
vember 1, 1939, subject to whatever action may be taken
on renewal application.

KVNU-—Cache Valley Broadcasting Co., Inc., Logan, Utah.—
Granted temporary extension of license for period of one
month ending October 1, 1939.

APPLICATIONS FILED AT FCC
610 Kilocycles

WIOD-WMBF—Isle of Dreams Broadcasting Corp., Miami, Fla.—
Construction permit to install new transmitter, directional
antenna for day and night use, and increase power from
1 to 5 KW, move transmitter from 18th Ave. and 32nd St.
to Northside of 79th Street, Causeway, Miami, Florida.
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680 Kilocycles

KFEQ—KFEQ, Inc., St. Joseph, Mo.—Construction permit to in-
stall new transmitter, directional antenna for night use, in-
crease power from 500 watts, 2154 KW-LS to 5 KW, hours
of operation from daytime (LS at San Francisco, Calif.),
to unlimited time, and move transmitter from Pickett Road,
534 miles S. E. of St. Joseph, Mo., to 574 miles N. N. E. of St.
Joseph, Mo.

890 Kilocycles

KFNF—KFNF, Inc., Shenandoah, Iowa.—Authority to determine
operating power by direct measurement of antenna power.

1010 Kilocycles

KQW—Pacific Agricultural Foundation, Ltd., San Jose, Calif.—
Modification of C. P. (B5-P-1712) as modified, for a new
transmitter, install directional antenna for day and night
use, increase power, move of transmitter, requesting exten-
sion of completion date from 9-24-39 to 11-24-39.

1200 Kilocycles

KAST—Astoria Broadcasting Co., Astoria, Ore.—Modification of
license to increase power from 100 watts, 250 watts LS,
to 250 watts day and night.

WFTC—]Jonas Weiland, Kinston, N. C.—Modification of license to
increase power from 100 watts, 250 watts day to 250 watts
day and night.

WOLS—O. Lee Stone, Florence, S. C.—Construction permit make
changes in equipment and increase power from 100 to 250
watts.

1210 Kilocycles

WJTN—James Broadcasting Co., Inc., Jamestown, N. Y —Modi-
fication of license to increase power from 100 watts, 250
watts LS, to 250 watts day and night.

WCOU—Twin City Broadcasting Co., Inc., Lewiston, Maine.—
License to cover C. P. (B1-P-2317) to install new equip-
ment and increase power.

KANS—The KANS Broadcasting Co., Wichita, Kans.—Construc-
tion permit for equipment changes, increase power from 100
watts to 250 watts.

WHBU—Anderson Broadcasting Corp., Anderson, Ind.—Modifica-
tion of license to increase power from 100 watts, 250 watts
LS to 250 watts day and night.

WGRM—P. K. Ewing, Grenada, Miss.—Modification of license to
increase power from 100 watts, 250 watts LS to 250 watts
day and night.

1280 Kilocycles

WTNJ—WOAX, Inc,, Trenton, N. J.—Construction permit to in-
stall auxiliary transmitter for emergency use only.

1300 Kilocycles

NEW-—Independent Merchants Broadcasting Co., Minneapolis,
Minn.—Construction permit for a new station on 1300 ke.,
1 KW power, unlimited time, using directional antenna day

and night.
1310 Kilocycles

KFYO—Plains Radio Broadcasting Co., Lubbock, Texas.—Con-
struction permit to install new transmitter and vertical an-
tenna, change frequency from 1310 to 1380 ke., increase
power from 100 watts, 250 watts LS ta 500 watts; 1 KW
LS, and move transmitter from 2312 Fifth St., Lubbock,
Texas, to site to be determined, in or near Lubbock, Texas.

WJPR—John R. Pepper, Greenville, Miss.—Modification of C. P.
(B3-P-2312) for new station, requesting approval of antenna
and approval of transmitter site at State Road No. 1, at
Levee, Greenville, Miss., and move studio from 808 Harvey
St., to Washington and Hinds Sts., Greenville, Miss.

WCLS—WCLS, Inc., Joliet, Twp., Ill—Modification of C. P.
(B4-P-2404) for equipment changes and antenna changes,
move of transmitter, further requesting changes in equip-
ment, and increase in power from 100 to 250 watts, change
hours of operation from specified hours to unlimited. Ex-
tend commencement and completion dates, 90 days after
grant and 90 days thereafter.

WCMI—Ashland Broadcasting Co., Ashland, Ky.—Modification
of license to increase power from 100 watts, 250 watts LS,
to 250 watts day and night.
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1370 Kilocycles

WMGA—Frank R. Pidcock, Sr., Moultrie, Ga.—Modification of
construction permit (B3-P-2390) for a new station, request-
ing approval of antenna and installation of new transmitter,
and approval of studio and transmitter site at State Route
37, N. E. of Moultrie, Georgia.

WGBR—Eastern Carolina Broadcasting Co., Goldsboro, N. C.—
Authority to determine operating power by direct measure-
ment of antenna power.

WGBR—Eastern Carolina Broadcasting Co., Goldsboro, N. C.—
License to cover C. P. (B3-P-2043) as modified, for new
station.

WGL—Westinghouse Radio Stations, Inc., Baltimore, Md.—Maodi-
fication of license to increase power from 100 watts, 250
watts LS to 250 watts day and night.

WLLH—Merrimac Broadcasting Co., Inc., Lowell, Mass.—Modi-
fication of license to increase power from 100 watts, 250
watts LS to 250 watts day and night.

WHLS—Harmon LeRoy Stevens and Herman LeRoy Stevens, d/b
as Port Huron Broadcasting Co., Port Huron, Mich.—Modi-
fication of license to increase power from 100 watts, 250
watts LS to 250 watts day and night.

KRMC—Robert McNab Co. (A. L. Roberts, R. B, McNab, A. J.
Brietbach, Gen. Manager), Jamestown, N. Dak.—Modifica-
tion of license to increase power from 100 watts, 250 watts
LS to 250 watts day and night.

1400 Kilocycles

WARD—United States Broadcasting Corp., Brooklyn, N. Y.—
Modification of construction permit (B1-P-2254) for new
equipment, new antenna, and move of transmitter, further
requesting authority to move from 204 Scholes St., to 583
Meserole St., Brooklyn, N. Y., and extend commencement
and completion dates 30 and 90 days respectively.

WLTH—Voice of Brooklyn, Inc., New York, N. Y.—Construction
permit to move transmitter from 2568 Flatbush, Brooklyn,
N. Y, to Provost and Huron Sts., Brooklyn, N. Y.

WIRE—Indianapolis Broadcasting, Inc., Indianapolis, Ind—Modi-
fication of license to increase power from 1 KW; 5 KW LS
to 5 KW day and night, make changes in present directional
antenna system, for use nighttime only.

KTUL—Tulsa Broadcasting Co., Inc., Tulsa, Okla.—Modification
of license to increase power from 1 KW; 5 KW LS to 5 KW
day and night. Using directional antenna at night.

1420 Kilocycles

KWAL—Chester J. Howarth and Clarence Berger, Wallace, Idaho.
—Modification of C. P. (B3-P-1967) as modified, for a new
station, requesting changes in transmitting equipment, move
of studio from U. S. Highway No. 10, between Wallace and
Kellog, Idaho, to Samuels Hotel, Wallace, Idaho.

WMAS—WMAS, Inc., Springfield, Mass.—Modification of license
to increase power from 100 watts, 250 watts LS to 250
watts day and night.

1430 Kilocycles

KINY—Edwin A. Kraft, Seattle, Wash.—Modification of construc-
tion permit (B5-P-2401) for changes in equipment and in-
crease in power, requesting further changes in equipment.

1480 Kilocycles

KOMA—KOMA, Inc., Oklahoma City, Okla.—Authority to de-
termine operating power by direct measurement of antenna

power.
1500 Kilocycles

WOPI—Radiophone Broadcasting Station WOPI, Inc. Bristol,
Tenn.—Modification of construction permit (B3-P-2413)
for installation of new transmitter, antenna changes, increase
in power from 100 watts to 100 watts, 250 watts LS, move
of transmitter, further requesting authority to increase power
to 250 watts day and night.

WKIN—Kingston Broadcasting Corp., Ulster Twp., N. Y.—Modi-
fication of construction permit (B1-P-2112) for a new sta-
tion, requesting changes in transmitting equipment, approval
of antenna, and approval of studio and transmitter site at
Plainfield St., Ulster Twp., N. Y.

WOMI—Owensboro Broadcasting Co., Owensboro, Ky —Modifi-
cation of license to increase power from 100 watts, 250
watts LS to 250 watts day and night.



WJBK—James F. Hopkins, Inc., Detroit, Mich.—Modification of
license to increase power from 100 watts, 250 watts LS to
250 watts day and night.

MISCELLANEOUS

XXXXX—King-Trendle Broadcasting Corp., Detroit, Mich.—Ex-
tension of authority to transmit programs from Station
WXYZ to stations of Canadian Broadcasting Corporation,
period beginning 10-16-39.

NEW—WHEC, Inc., New York, N. Y.—Construction permit for
new high frequency broadcast station on 42600 ke., 1 KW
power special emission, site to be determined, New York,
antenna to be determined.

WSLA—World Wide Broadcasting Corn., Boston, Mass.—Con-
struction permit to change present location of transmitter
from 70 Brookline Ave., Boston, Mass., to new site known
as Hatherly Beach, near the town of Scituate, Mass.

NEW—The May Department Stores Co., Los Angeles, Calif—Con-
struction permit for a new television broadcast (experi-
mental) station on frequencies 78000-81000 Ike¢., aural and
visual, power 1 KW, emission A3 and A3, to be located at
Wilshire Boulevard at Fairfax St., Los Angeles, Calif.

XXXXX—Mutual Broadcasting System, Inc., Chicago, Ill.—Ex-
tension of authority to transmit programs to Station CKLW,
stations owned and operated by the Canadian Broadcasting
Corp., and stations licensed by the Canadian Minister of
Transport.

WNEI—WFBM, Inc., Portable-Mobile, area of Indianapolis, Ind.—
Modification of C. P. (B4-PRY-157) for changes in equip-
ment.

FEDERAL TRADE
COMMISSION ACTION

COMPLAINTS

The Federal Trade Commission has alleged unfair com-
petition in complaints issued against the following firms.
The respondents will be given an opportunity to show
cause why cease and desist orders should not be issued
against them.

Dearborn Sales Company—A complaint has been issued
against Sam Luber, trading as Dearborn Sales Company, 711 South
Dearborn St., Chicago, charging the use of lottery methods in the
sale and distribution of radios, coffee sets, roasters, silverware,
waffle irons, toaster tray sets, and other articles of merchandise.
(3870)

Globe Clock Company—See Sales Stimulators.

Marlin Firearms Company, New Haven, Conn., was charged,
in a complaint, with falsely representing that it is the manufacturer
of “Marlin” razor blades.

The complaint alleges that the respondent does not manufacture
razor blades, and that the blades sold under its trade-mark and
represented as “Marlin” blades are manufactured by another com-
pany, whose output, in part, is purchased by the respondent. It
is further alleged that the respondent does not own or control the
manufacturing plant in which the blades are made. (3871)

Sales Stimulators—A complaint has been issued against Ben
Braude, trading as Sales Stimulators and as Globe Clock Company,
337 West Madison St.. Chicago, alleging misleading representations
in the sale of a sales stimulator plan.

According to the complaint, the respondent exaggerated the
earnings of his salesmen and the retail values of premium mer-
chandise such as silverware, clocks, and electric dry shavers.

It is further alleged that the cost of the stimulator plan to the
retail merchants was in excss of that claimed by the respondent,
and that he did not make refunds to the retail merchants in the
manner advertised. (3873)

Scientific Manufacturing Company, Inec.—Alleging publica-
tion of misleading representations which unfairly disparage alumi-
num cooking utensils a complaint has been issued against Scientific
Manufacturing Company, Inc., and its president, Howard J. Force,
of Scranton, Pa.

The pamphlets, designated “Poisons Formed by Aluminum Cook-
ing Utensils” and “Are You Heading for the Last Round Up,” are
alleged to contain representations of which the following are typi-
cal: “A friend of mine after having 17 carbuncles, threw out his
fancy aluminum ware. The carbuncles disappeared.”—‘Another
fed his dog from an aluminum dish; the dog died from cancer of
the face.”—“Two others each gave a dozen young ducks water in
aluminum pans and all the ducks died in less than two weeks.”—
“Cancer has increased in Austria in proportion to the increased
use of aluminum ware.”

These, and similar representations, the Commission charges, de-
ceive the public into the erroneous belief that aluminum utensils
are a menace to the health of users, when in truth, they are not
unsafe, poisonous, nor deleterious to mankind when properly used
in the preparation or keeping of foods, and are used extensively in
hospitals. (3874)

STIPULATIONS

The Commission has entered into the following stipu-
lations:

Ane Company—R. W. Harris, trading as The Ane Company,
Baltimore, entered into a stipulation to discontinue misleading rep-
resentations in the sale of “Ane Herb Tonic.”

Under the stipulation, the respondent will cease representing
Ane Herb Tonic as being a tonic, a prescription, of botanical
origin, or as containing several of the finest ingredients known to
medical science.

The respondent will further cease advertising that Ane Herb
Tonic is a competent remedy in the treatment of run-down and
weakened condition, sore and stiff muscles and joints, faulty
elimination, constipation (unless limited to temporary constipa- .
tion), acid indigestion, dizziness, jitteryness, sleepless nights, in-
digestion, headaches, poor sleep, dizzy spells or so-called rheumatic
pain. (02420)

Elmer E. Cary Company—Elmer E. Cary, trading as Elmer E.
Cary Company, 1116 West Washington Blvd., Los Angeles, entered
into a stipulation to cease disseminating misleading representations
in the sale and distribution of the “Cary Economy Cooker.”

Under the stipulation, the respondent is to cease representing
that he is the manufacturer of the Cary Economy Cooker; that
he manufactures utensils for, or to be sold to, the United States
Government; that the Cary Economy Cooker is the only perfect
method known to medical science of preparing food, or that this
cooker is guaranteed to save the average family $5 a month or any
other amount which has not been determined by figures obtained
in such a way as to verify the claims made. (2507)

France System—M. W. France, trading as The France System,
1424 North Occidental Blvd., Los Angeles, entered into a stipulation
agreeing to discontinue misleading represenations in the sale of
San-Sur, for feminine hygiene, and a booklet, “The France System”.

Under the stipulation, the respondent is to cease representing
that San-Sur enables women to avoid delay; is sure, certain or
positive in its results; is a “marvelous” or “new” discovery for
feminine hygiene, or is a contraceptive. The respondent also agreed
to cease using the word “San-Sur” or any similar word to designate
the name of the product.

It was also stipulated that the respondent will cease representing
that the booklet entitled “The France System” is a “prescription”,
or that it rebuilds sex strength for men and women, or increases
sex vitality. (02419)
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J. B. Simpson, Inc., 831 West Adams St., Chicago, entered into
a stipulation to discontinue misleading representations in the sale
of men’s clothing.

The respondent agreed to cease representing as “Wool”, “All
Wool”, “Woolen”, “Virgin Wool”, “100% Virgin Wool”, “Australian
Wool”, “Worsted”, or “All Pure Wool Worsted” the principal
fabrics used in the manufacture of its clothing when such fabrics
are not composed wholly of wool. The respondent is also to cease
designating as “Wool”, “All Wool”, “Woolen”, “Virgin Wool”,
“100% Virgin Wool”, “Australian Wool”, “Worsted”, or “All Pure
Worsted” the principal fabric used in the manufacture of its cloth-
ing which is composed partly of wool and partly of cotton, silk,
rayon, linen, or any other fiber, unless it is described as “Wool and
Cotton”, “Wool and Rayon”, “Wool and Linen”, etc., or by similar
words in the order of the predominating fiber. (02418)

CEASE AND DESIST ORDERS

The Commission has issued the following cease and
desist orders:

Mrs. Fannye Cohn, 6227 North Broadway, Chicago, has been
ordered to discontinue misleading representations in the sale of a
sales stimulator plan, including certificates, coupons and cards,
redeemable in chinaware or other merchandise.

Under the order, the respondent is to cease representing that
certificates, coupons or cards can be redeemed in chinaware or other
merchandise, unless all of the terms and conditions of such offers
are clearly stated; that she supplies advertising matter relating to
her sales stimulator plan when such is not a fact, or that payment
made by respondent’s customers for the sales stimulator plan is a
refundable temporary deposit, unless such is the fact and unless all
conditions of such offers are clearly stated. The respondent is
further directed to cease misrepresenting the actual cost to the
respondent of her products or the actual cost of packing, handling
and distribution. (3497)

Dearborn Supply Company, 2350 Clybourn Ave., Chicago, was
ordered to discontinue misleading representations in the sale of
cosmetic preparations.

Under the order, the respondent is to cease representing that
“Mercolized Wax” absorbs surface skin, surface discolorations, or
removes coarseness, blackheads, freckles or sunburn, or softens the
skin, and to discontinue advertisements which fail to reveal that
“Mercolized Wax” contains ammoniated mercury or that its use
by some persons under certain conditions may produce injurious
effects.

The order further forbids representations that “Parker-Belmont
Beauty Cream” is a skillful or scientific blend of creams; that
“Saxolite Astringent” is a skin tonic or smooths out wrinkles or
age lines; that “Powdered Tarkroot”, when used as a beauty mask,
will revive or refresh a fatigued or drooping face more quickly or
completely than other similar products, and that “Phelactine” is
different from, or quicker and simpler to use than other hair re-
movers. (3593)
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Fairfield Engineering Company, 324 Barnhardt St., Marion,
Ohio, was ordered to discontinue misleading representations in the
sale of its “Fairfield Coal Distributors,” “Failfield Non-Segregating
Coal Distributors,” or any other similar devices.

Under the order, the respondent is to cease representing, through
use of the term “non-segregating” or any similar term, that such
coal distributors are non-segregating or that they cause a uniform
layer of fine and coarse coal to be delivered across the entire
surface of the fire boxes of boilers. (3850)

McDowell, Pyle & Company, Inc.—See Ohio Novelty Com-
pany.

Mode Novelty Company and its officers, Wolf Alboum and
Samuel Weisman, Newark, N. J., has been ordered to discontinue
misrepresenting the quality and type of the material out of which
hats and caps, which they manufacture and sell, are made.

The respondents, in September 1936, entered into a stipulation
with the Federal Trade Commission to cease selling baseball or
novelty caps made from second hand, old, worn or discarded
materials unless they clearly indicated that such products were
not made from new and unused materials. The Commission finds
that subsequently the respondents failed to abide by the terms of
the stipulation.

Under the order, the respondents are to cease representing that
hats or caps composed in whole or in part of used or second hand
materials are new or are composed of new materials, either by
direct assertions or by failure to indicate, in conspicuous and
legible terms which cannot be removed or obliterated without
mutilating the sweat bands or hat body, the fact that such products
are composed of second hand or used materials. (3473)

Ohio Novelty Company—Samuel Ravid, trading as Ohio
Novelty Company, 107 Westmoreland Terrace, Akron, Ohio, and
McDowell, Pyle & Co., Inc., 221 West Pratt St., Baltimore, were
prohibited from using lottery methods in the sale and distribution
of merchandise.

The Ohio Novelty Company, engaged in the sale of dresser sets,
cigarette cases and lighters, tableware, kitchenware, pen and pencil
sets, dolls, clocks, watches, blankets, bedspreads, tablecloths, wear-
ing apparel and other novelty merchandise, and McDowell, Pyle
& Co., Inc., engaged in the sale of peanuts and confectionery prod-
ucts, were ordered to cease selling any merchandise by means of
lottery devices, or supplying others with lottery devices to enable
such persons to sell merchandise. (3594-3832)

Z.0-Ro-Lo, Inc., Ada, Ohio, was ordered to discontinue mislead-
ing representations in the sale of “Zo-Ro-Lo,” a medicinal prep-
aration.

Under the order, the respondent is to cease representing that its
preparation is a cure or remedy for arthritis, asthma, brain disease,
Bright’s disease, diabetes, acidity, epileptic convulsions, gall stones,
inward goitre, rheumatism, neuritis, sciatica, or sinus, kidney or
prostate gland trouble.

The order further forbids representations that Zo-Ro-Lo neu-
tralizes toxic poisons, relieves all pain, or has any therapeutic value
in the treatment of ailments which are due to intestinal auto-
intoxication, other than as a laxative or purgative. (3030)



